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You of this Agreement” For the following reasons, the plaintiffs motion for' 4 prelimi
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The plaintify, Palladium Group Inc., Sledithis action agaist defendans, fosmer employess

SeotMacGillivray, Peter Graham, and Jamos Lieavitt (ollectively, “Shiividual defondints") and iy

cument employer, Corvello, Ine: (*Cervells, seskiig, interalia, to enfores NosCompeition and

Selicitation: provisions “via injurictivé refief, “The individual defendants and Cervelly

{(eollgetively; “.eiéféﬂ@ﬁﬁ‘t%e”.)s:éppa;séﬁwemﬁlenﬁfmua-p‘n‘ i maryhgnnctronauﬂxegmundsthat each

«of the agreemerits upon. which the ptamnffrehesexpresslypmmdes that-forféiture ofcertain fotes

aiid the repiirokiase of shares i the'sole diid exclusiveremedy of the [plaintiff] for diiy breachiby

- injunction was DENIED, aftér Bearing on-June 25, 3016, Altetnatively, the plaintiff has asked fiis.

courtte permiit the plidintifiro mgagémcxyédlteddlscovezyconcemngussubstamrveclaims Fhit

request is-also DENIED,



In Mareh 2005, i donnestion withthe plaintiff's putchise:of the individual defendants”
commpany, Painted Word! and-an lnois corporation, ThifikFast, the plaintifi'Hired the individual
‘defendants. At thattime: the individiial defendarits sach enteredthto an identical? N‘omCompehtmn
-and Non-Solicitation Agrestnent (“Agreement”) with the plasntift Pursuanitite this transaction;
'Mac(}xlhvray received deferred’ compensatmn Subordinated promissorynotes: ( *Seller Notes "), and
shares in the plaintiff (“Management Shares” and “Bquity Participation Shares™). Grakiam: and
Leavitt received deferred cortipensation, Management Shiares and Equity Participalion Shares.

The Agreement included, in pertinent part, the following restrictions on the individual

defendants’ activities:
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the Comipany or afily of its: AFfili ates; (iv) solicit: of encourage any clistozner .
-vendor of the ’{p Tt

' e [ . or any of their

estabhsh 3 refauonshlp wnh th aini:ﬁ] or any of ity Af)
to-any competitor the namies of & j Ters W
[platitiff]. .. or-any.of their Affl_x_ates. o

Agreetiient, § 3<(underlining in original).

1o signing their-respective:Agreement, the individual defendaries agreed “that oach snd'every

oneof iheiazes,traims‘-is:reasenfsggbl:é in respect tasubj;ect:mattem length dftime and geographicarea .
+ + - [and] .acknowledge[d] that, were you to breach any of the'covenanis contained in the
Agreeient] . . ., the:damage to the [plaintiff] would be irreparable.” Agreement,§ 4. Section 4

continues:

“You ackriowledge and: agree that, putsuaiit to the térms:ofthe Seller Notes®: and the
.‘Holdmgs Himiited 1 bﬂrty agreement, , . . if youwbreach, violateor fail’ 1P
any of the provisions: 6f Seétion 3 of this -agreemenit, ‘the- utstan ing
amount of your Seller Note, an; ‘Management ‘Sh . any
’Bq ity Partic ¥ sstied o you are subjest xmre orrepurc_'ase-_
: ant to the terms of the Seller Notes:and the LLG Agroement, ds applicable.

g pnnclpal-
nd: any

“Notwithstanding any. [sic] to. sthe eontrary herem thie: foriexmre ef ’yeur Selrer Note
and the repurchase it NG ent Shiares quit)

¢ revord reflects Hhat only MacGillivray received Seller Wotas, allthirseé: agreements
15°8eller Notes:




Pursuanttothe Seller Noteagreements, theplaintiff promised to paya spesific amount, plus
interest, by a certain date. The Seller Netes provided that, ifthie individil ¢efendasit

“atany time breaches or otherwxse violates-or fals toe
[Agreement] . ..., the:
outstanding pri 'f
the [individual deferidan

omply with the terms 6f such
ety of this. [Seller] Note (heluding any and all then
and all accrued and‘anpaid fiterest) and all Gghts of
ér or by tedson of this: Note shall be forfeited, andithe
obligations of the [ 'laintrfi] under this Nete $ha atically and irrevocably
terminate, immiediately-upen such breach, violation or failure to- comply andwithout
the, necessuy ofany further adtionof the [plaintiff] or-the [individual deféndant}

Soot Mac@illiveay’s Affidavit, Bxhibiit 1, §7.2.4, and Exhibit 2, §6.5.4.

‘Finally, the LLC Agreement; also ¢ntered into contemporanegusty with the Agreement,
provides-for the forfeiture of Mandgément Shares and Equity Participation: Shares intheevent an
individuzl defendant breaches hisAgrecment. :Aste the Managemiorit Shates; the pariles agreedithat
it |

Afﬁli'ates o

plamﬁﬁ] or dny-of its
cany-of its Affiliates
fants b §t ‘of the [plaintiff]
s -Affil then noththwtandmg ! y'--ether pm sion. of this |
‘Agreement; the individual shall ‘Be required to sell .all wf such Imdxvxdu
Mariagement Shares to-the [plaintiff] for'$1 in the: dggregate .. . >

@aehe$ any; canhdentaahty obl 1gatmn to: the;
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Seat MacGillivray?s Affidavit, BExhibit 3§% Ha). Similaily, the parties agreed-that if

et e _nquoied below e 1or 10N T0



Seot MacGillivray's Affidavit, Exkibit 3, § 9.11.1()

Defendaiit Pefér Grahan

‘ermimated MacGillivray'in April. 2009:% an:'df.-m'e.zpj;amﬁf?;-xeﬁﬁhiﬁiﬁﬁ. Jamés Teavitt in June 3009,

0 Ogtober. 2009, the individuabidefendatits formed Gérvello., On'November 4, 2006, MacGilliviay
notificd David Trierd, Palladium s Chief Execution Officer thathewasin the processiof “launching
‘a few-company with some of the'ex-Palladium gang.” In May:did Rine of 2010, Cervello lired two

Palladium employees. On February 16, 2010, Palladium“formally” notified MacGilliviay that “the

SellerNotes Have automaltically and irrevocably teminated,” Sot MacGillivrays Atfidavit, Exiibit

7. The letter stafes that the forfeiture is a result of MacGilfivray’s Breach of Séction 3 of the
Agreement and also references the'sections of the Seller Notgs relating to- forfeiture.

DISCUSSION:

1. Mestion for Preliminary Injunction

laintitt

The:plaintiffasserts tha, in forming and operating Cervello; the individnal defendants are.

in-viglation of the Agreemient and setks an injungtion prohibiting the defondants ffom continuing

“*Aczording to MacGH

to MacGillivray’s atfidavit, MacGill iy




with their alleged viglations, Specifically, the plaintiff asks thecourt to:prevent thie deféndints from.

 competing Viith the plaintiff; hiring and/or soliciting any.of the plaintitf § smployees, soliciting any

ofthe plaintiff's custorners, and usingandvor disclosinigihe plaintitls confidentialinformation. The
defendanty argue thatithe plaintiff cannot obaih injunetiverelief besausetie plaintiff agreed thatits:
sele andexclisive remédy forthe individual: defendants’ breachiof §.3 of thie Agreement would'be-
the forfeiture:of the: Sefler Noves, Managerneiit Shafis, 41id Equity Rarticipation Shares.
Theplaintiff does notcontest thatthe Agresmentinquestionisoprovides. Relying n Dareili

& 1C. Officine Meceaniche S:p.A. v. Merean Cons

r. €., 190 F. Supp. 2d 148 (D. Mass. 2002)

(“Datiieli”); the plaintiff asserts that such 'Iiéxngﬂage does not preciude injunctive relief Danfeli

concernied contract forthe sale of goods that contained broad arbitration:clauses, id. at 153, andthe
Court’s authiority to.grant injunctive relief to preserve the status quio periding arbitratiort, Td. ati154-

156, The contracts in Danieli Hinited the remedies for delay snd breach of warranty to liguidated

damages: .Jd at 152. The Court held that, by 1is tertins, the remedies provision appliedite damiages
:after liability had beesn determined, biit mot 1o preliminacy reliof safeguarding:the parties’ remedies
pending stich o dsterinination. 1d.at 155, 156. The:Court fiirther noted thal “for alinitaticn of
damages-provisiof 10 bar suit for specific performaice, the iifent of the parties to provide:
exchusiveremedy musrbe-expliein.? 1d, 4t Y56 (érphiasis added),

“The: languags sole'and ekclusive remedy:is- unambiguous on its face. However, fhereis
Tanguage in Ssction4-6fikic Agreementsuggesting that the partiesintended that infunctive télicEmay.

greemtiént ambigubus as to fhe available

vidence fo: determing: the: parties” intesit,

0.,400 Mass. 775, 776 (1987) (“Where




agreement is-ambiguaus, parol evidence is admissible to show the intention of the pirties.™): see

Verures, Inc,, 49 Mass: App. Ct492496(19971(haldmgzbatpamxmaeme
rule “Bars;&hﬁiﬁéir;eﬁuﬁi‘éﬁ:of;;’a"ﬁcirﬁtmﬁ@mmmnﬁous‘wﬁtﬁcﬁ;ﬁr-Graffzag;mfe'fmeﬁmfmat.tt;anfrﬁdiff@?i,
vary, ‘ot brdaden an infegrated writing" bug “does ot bar ‘extrinsic evidénds that-elucidates the
meaning of an-ambiguots contract term”). The e-miil-exchanges aitached to-the AffidavitofTokin
B. Stexle establish that the original draft contained'language establishing the company’s right 16.
injunctiverelief, in addition to-other available remedies. (Steel A EX.1); ‘Thereafter, theparties
discussed the dssue.and agreed that “thereedy for a breach of the non-competition agreement that:
governs forfiture of e note sid LLC'squity interests will be limited to forfeiture and 4 person [al]
suit for darnages-or ijanction  will not be available under that agreement." (Id, Bx.2) The
‘Agreement was then revised to limit the renvedy "to forfsitiire of the hiotes-anid LLE profits interest.”
(Ex.3) Thus, evidence submitted by defendants establishes that the parties intendod the exclusive
remedy:1@1&1@&@1‘6‘;exéiﬁ&é?;actfi*ﬁr;#~~ﬁi.°;o‘.'.r,'= injunctiverelief and damages. Based onithe indontroverted

sucCess. Eii:lafl.:l}y;-,- as.the 'zil'lé;gedz?thef-viél%‘tﬁqnjﬁ of Section: 3 serve. ag-the predieate-for plaintiff's
claims fortortiens interferctice, civil Sorispiracy, and chapter 934, the plainfiff has ot establistied
alikelthood of sucesss otiany of these claims.

“Thie plaintier's motion for-a;preliminary injunction is therefors DENIED., See,.e.z., United




Truck Leasing Corp. v. Geltman, 406 Mass. 811, §14-817 1 990); Packapin

Cheney, 380 Mass. 609,617 (1980):

In:the event thie court did not allow its request for a preliviinary injunction; the plaitits:
alterratively asked this cout to enable the plaintiffto engage inexpedited discovery, In-view-ofthes
any discovery takes place with: respect to the merits of plaintiffis claims; plairitiff must produce:
evidence that ithas a vight to'relief. Accordingly on application f il plaiiitiff, the Court will permit
limited discovery on thi issue, e, docurient requests, interrogatories and/or ‘depositions ‘of

attotneys involved in negotiating-and drafting the agreements. All other-discovery is.stayed:

ORDER

For the foregoing reasons, theplaintif’s motion for aprehmmary injunction and, ¥n the
alternative, for expedited discovery is DENIED. Alldiscoveryiustayedexceptas authorizedbyhe
undersigned. A status conference will betheld in coirtraom 430:0n Oétober 1, 2010:at 3:00 p:m. (or

other date convenient to:the parties arid the Court),

Dated: August 31, 2010



